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In The 


Ignited (Eourt of Appeala 

For iht* Second Circuit 
THE LMTEI) STATES OF AMERICA. 

Appellant, 

V. 

ANTHONY JAMES SEBASTIAN a/k/a TONY 
SEBASTIAN and PATRICK GIBBONS. 

Appellees. 

On Appeal from the I nited Slates District Court 
f<)r the Vi estern District of New ^ ork. 

Cr. 1973-237. 

BRIEF FOR THE APPELLEES 
IVeliininary Statement 

The L nited States of America ap|K>als from an Order of the 
Honorable John T. Curtin. United States District Court Judge 
for the Vi estern District of New Y ork, entered on Decemb«‘r 21. 
1973. suppressing certain Government evidence in a 
f)rosecution of Defendants Anthonv James Sebastian and 
Patrick Gibbons for uttering and passing forged United States 
savings ImuuIs. and for conspirac\ to do so. in violation of 13 
U.S.C. §§472 and 371. res|)ectively . 

'I'he e\ideuce so suppresstnl consists of certain stock cer- 
tificates. credit cards and payroll (“hecks seized from Defendant 
Gibbons by a deputy sheriff of Marion County. Ohio; and a 
written statement taken from Defendant Sebastian by a United 
States Secret Ser\ ice agent in Buffalo. New Y ork. 
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At the Suppression Hearing, the District (^oiu’t. after direct 
examination of the Government witnesses, ordered the L'nited 
States to turn over to appellees certain prior statements of those 
witnesses relating to the subject matter of their testimony. I'he 
Court ruled that the prixluction of such prior statements was 
necessary to a complete and fair hearing of the facts at issue in 
the Suppression Hearing. Vt hen the government declined to turn 
over these materials, the District Court granted Apjiellees” 
motion to suppress the items of physical evidence in (piestion. 
reiving on this Court's interpretations of IH I .S.C. § 3.100 in 
United States v. Foley, 28.3 F.2d .382 » 10001 and United States 
r. Covello, 410 F.2d .3.30 ( 10091. 

On January 14. 1074, the Government filed a Notice of 
Appeal pursuant to 18 L.S.C. §3731, On January .30, 10.4, the 
Government filed with this Coiu-t the Record on Ap|M‘al, and on 
March 12. 1074, filed a brief (dated March 7, 10741 with this 
Court. 

Questions 1’rcscnti‘d 

1. Did Judge Curtin abuse his discretion under the Jencks 
Act. 18 L.S.C. §3500, in rwpiiring the Government, in the 
context of this case, to turn over to Defendants at a Suppression 
Hearing, the prior statements of the Government witnesses who 
had already testified on dire«’t examination, where the (]ourt s 
order was narrowly and firecisely limited to the prior statements 
concerning th»)se matters about which the Government witness 
had testified? 

2. Are the materials Judge Curtin ordered prcKluced within 
the purview of the Jencks Act. 18 L.S.C. §3300? 

Statement of Facts 

On June 21. 107.3, appellees were indicted for passing and 
uttering forged United States Sav ings Bonds, and conspiracy tt> 
do s«). in violation of 18 L.S.C. §§472 and 3il, res|>ectively . 
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llu’ indictnuMit allpfj»*d that tlu* crimes charged occurred diu'ing 
May. 

On Decendjcr 1<). IhTli. the District Court held a Sup- 
pression Hearing (»n defense motions to sui)|)ress certain items of 
tlu' OoNcrnment s evidence. Two Government witnt'sses testified 
at tliis hcarini;. 

I lie first witness. Gary Behm. a deputy sheriff of Marion 
County. Ohio, testified to the arrest of Defendant Gibbons in 
< )liio on I )ecember «. 1 ‘)T2. on a state charge of passing a forged 
check, and to a st'arch and resulting seizure of four challenged 
items of evidence: 111 Five stock certificates in the name of 
Bobert (ioiilder (Government F^xhibit #11. (2| Twenty-six 
credit cards in the name of Robert Goulder (Government 
F.xhibit #21. (.1) Sixteen Blaner Manufacturing Company 
(‘hecks payable to Robert Goulder (Government F^xhibit #.3I. (41 
Sixty blank Blaner Manufacturing ('ompany ch(*cks ((jovern- 
ment F.xhibit #4). 'I’hese items were alleg('dly stolen from the 
Robert Goulder residence in Ohio on May 14. 1972. along with 
the I nited States sa\ings Ixinds which are the subject of the 
indictment in tlu* present case. Deputy Sheriff Behm t(*stifi(>d 
that. aft»*r Ix'ing alertinl by radio, he arrived at the scene of the 
arrest after a I'ltiT Chevroh't. in \>hich Defendant Gibbons had 
liet'n riding, had heen stopped by Sheriff Smith of the adjacent 
county ('I'r. pp. h-»)|.' Deputy Sheriff Behm testifu'd that after 
arresting Gibbons and a companion, he searched the car and 
that while he was si'arching the car he ol)s«*rv(*d Sh«*riff Smith 
g*“t a plastic "Hoover sw(*e|)ing bag" from betu‘ath a blue car 
parki'd in tlu* sanu* parking lot as that in which Defendant's car 
had heen stopped (Tr. pp. 1 3-171. Deputy Sheriff Behm 
t(*stified that in this bag were found the four items of evidence 
( I r. pp. I (i- 1 hi. Suhsc(|ncnt to the diren t examination of I4eputy 
Sheriff Behm and on motion of def(*nse counsel, the District 

( in this form iir<' In lh<‘ transiTi))! of l’r<H'«‘e<1in((s of Hearini; on Motion 
to Sii((|>ri-ss lit'lil licforc till' lion. John T. (hirlin . . . on l)<‘i'<‘inl)rr I't. I'tT.t. 
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Court ordered the (»o\ernnient to turn over “that part <»f Mr. 
Belmi's investifiatixe file whieli i.‘< thirl\-fi\e hundred material" 
(Tr. p. 2(>; see also p. .301. The Court earefully observed: 

In that file there max be some statements made by other 
f)eo|)le, his superiors, max be the store xvitnesses and 
things xxhieh are separate from his particular statement, 
so if that is the cas«‘ I am not directiny that you make 
thtise axailable, hut xxhatexer summarx he made of his 
inxesti(;ation. that shall he marked and made axailahle 
. . . l(M)k at it and if in your judt;ment there is anxthint; 
that should not be made axailable to defens** you max set 
it aside, althoutth please inform me of that action so that 
you and I can take it up. (Tr. pp. 2.>-2hl 

.\fter a recess xvas taken to alloxv the Assistant I nited States 
Attorney to confer xxith her superiors, the (»oxernm»*nt declined 
to make this material axailable to defense counsel. When the 
Assistant United States Attorney referred to a sup(M»scd 
“prosp«'ctixe decision that in all future cas«'s Jencks material 
xvould haxe to be turned oxer" (Tr. p. 311. Judye Curtin 
res|M)nded : 

I think I out'ht to make clear that this is not an 
automatic situation that there max be cases xxhere it 
a|)pears to me that there is yood argument, that |)erhaps 
there is a t;o<Kl arfiuntent that the (ioxernment max be 
able t<» make xxhx material should not b<> turned oxer at 
this tinte. but the.s»> things perhaps should Ik* takett u|) 
on a case by case basis. (Tr. p. 3 1 1 

'Hie Court indicated that as a ticneral rule, the (ioxernment 
should haxe this material axailable in court for pos.sible 
pro iction on order ('I'r. pp. 31-321. When the (»f)xernment 
de 'ined to turn that material oxer t(» the defens<>. the Court, 
ndint! that the materials xxere lUM’f'ssarx for a fair and fruitful 
cross-examination. i>rdered the evidence (Goxernment Kxliibits 
1-41 suppres.s<Hl. I'hc C.ourt bast'd its ruliiif; on this ("ourt’s 
tiecisions in L nited Slutes v. Fidey. 2K3 F.2d .)H2 ( l‘)()0) and 
l.’niled Stales r. ('.nt elln. 410 K.2d .")3() ( lOhOI. xxhieh it read as 
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h<)l(iin^ that District Court had discretion under Id L.S.C. 

to order such production (Tr. pp. 32-, ‘H; cf. Appendix 
for Appellant, pp. I I-I2I. 

'I’hc second (io\erninent witness. Suniuel J. Zona, a I nited 
States Secret Service Special At;ent in Buffalo. New York. 
testifi*‘d t(t the arrest of Defendant .Sebastian <»n May 24. I‘)73. 
atid to .Seba-tian s allcffcd execution of a ‘*wai\«“r of rights" form 
and a signed statement (Government F^xhibits #5 and 61 (Tr. 
pp. 4l-4."tl. After direct examination <»f Mr. Zona, the District 
(.ourt. on ilefense motion, ordered the Government to turn over 
to the defens«' a memorandum by Mr. Zona concerninjt his 
arrest and interro^ation <tf Defendant Sebastian. When the 
(Jovernment declined to make that report available. Judye 
Curtin ordered the evidence (Government FNhihits and 61 
suppressed. The Court affain carefully delimited the sco|m* of its 
order : 

I don't direct you at this time. Mrs. Srebro, to turn over 
to defense counsel the statements of other witnesses. All 
I am asking is that you ffive to defense counsel here some 
summary, if you have a summary . of notes of Mr. Zona 
of his conversation with .Mr. Sebastian the particular 
day in (piestion. ( I'r. p. 46) 

Die C^turt took considerable care to winnow this material from 
other material in the investiuative file (Tr. pp. .■)l-.i4l. and 
ordt'red produced only the prior re|K)rts of .Agent Zona which 
related to the subject matter of his testimony at the Suppression 
Hearing. 'I'he Court again grounded its ruling on the necessity 
for a fair hearing on the factual issues involved in the hearing: 

It appears to the Court that it is essential that these 
materials be made available to counsel for cn»ss 
examination and without it a complete, factual, fair 
hearing can not be held. Therefore. 1 reluctantly, but I 
think I must grant the motion for suppression of the 
evidence. (Tr. p. .3.3 ; Cf. pp. 47-481 
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Subs**i]uent t«» this oral order of the Court at the hearing. 
Deeemher lb. lbT3. the Court on Deeeniher 21, lbT3. entered 
a written order ace-ordinply. 

On January 14. lbT4, the Government filed a Notice of 
Appeal pursuant to 18 U.S.C. §3731. and certifi*>d, as required 
h\ that section, that the appeal was not taken for the purpose of 
delay and that the e\idence sup[)ressed is suhstantial proof of 
facts material in the case. On January 30. 1074. the Govern- 
ment filer! with this Court the Record on Appeal, and on March 
12, 1074, filed a brief Idated March 7, 10741 with this (]ourt. 

I*()INT I 

The Jencks Act, 18 I’.S.C. §3.>(M). does not prohibit the 
pr«>duction r>f statements of Gorernment witnesses after 
they ha\e testified on direct examination at a suppression 
hearing 

The question presented here is whether a District (!!ourt 
Judge. [>residing «)ver a hearing on defense motions to su.opress 
certain evidence, may. consistent with the provisions of the 
Jencks Act, order the Government t<» turn over to defens** 
cruinsel prior statements of Govi-rnment vvitness«‘s after the 
witnesses have testified on direct examination at the hearing. 

hile the (Jovernment poses its cpiestion in terms of a fishing 
expedition through the (Jovernmenl “investigative files,'" such a 
factual situation is not at issue here, nor could it be. in view of 
the carefully limited scope of Judge Curtin’s order. 

In its brief, the Government places great reliance upon the 
pnK-ee<lings before th^ Senate and the Hous«* of Re|>resentatives 
subse(|uent to the decision in Jencks rs. Lnited States, 3.‘)3 I .S. 
(>.37 ( 10.371, C3)ncededly, in the intervening period between the 
decision in Jencks and the passage of 18 I .S.C. §330t), certain 
lower courts directinl the production of materials far outside the 
intended scope of the Jencks decision. 
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'I'Ik' basis for the misinterpretation of Jenrks and the public 
hysteria which accompanied the decision may be found in two 
sources. I he first lies in the dissenting opinion of Mr. Justice 
(dark. Despite the majority's particular admonition that the 
decision “. . . did not propo.se any broad or blind fishing ex- 
rH'dition . . ." (3.53 U..S. at 667), Mr. justice Clark, the lone 
dissenter, set the tone for the public outcry to Congress which 
was to follow : 

L nless the Congress chan^tes the rule announced by the 
(..ourt today, those intelligence af;t*ncies of our 
(government enfia^ed in law enforcement may as well 
close up shop, for the Court has opened tiu'ir files to the 
criminal and thus afforded him a Homan holidax for 
rummajtintr throufjh ctuifidential information as well as 
vital national secrets", (3.33 U.S. at 6KI-2I 

I he second, and most distressing reason underlying the 
misinterpretation of the intent of the Jencks Act may be at- 
tributed to the erroneous statements made by prosecuting at- 
torneys w hereby the public was led to Ix'lieve that the purported 
M'ope of production orders was far Ix'yond the actual material 
in\olved.2 

Arnu*d with the public s dissatisfaction in the Court's 
decision, C.ongress prtweeded witli utmost haste to curb the 

-111 llif n.iirs.' nf riilini! on llir I trlfiiilanl's motion in I nilni Slum rs. If 
( rim. No, N.l).(/a. Jnl\ IK. I'>.“>T. tiu’ trial jniluf aililri'-Mil tlio 

|>ro-4‘riitintt attorn*'\ as follows; 'Now. wlian \ou hold >oiir press ronferenre. am) 
will'll yiii talk to W ashiiit;lon. he xerj earefiil. please, sir. not to stale to the press, 
nor to \\ ashint'lon. that lhi« ( loiirt has ordered >oii and direeled \oii to delixer to 
defeiisi' eoiiiisel xonr entire file. Im i alls.' ihi' Court has not done so — in this « ase 
nor in anx other ea«.'. I am adxis.sl lix Jiidne ll(Mi|ier and hx Jiidtje .lohnson that 
ii.'ithi'r of them .lid an> -iieh tliiiit; in their eas4's, xel r.'|Hirts xxent out from xour 
offire that I hud doin' so. that .liidi;.' Johnson had .Ion.' -o. that Jiidf!.' lliHi|H'r hud 
.lone so. . . \|| nf ihosi' r.'(Mirl- w.'rt' I'rroneoiis. N.'ither Jiid({.' has exer hi'ld anx 
sill'll ihiim. I ransi'ript of Ki'eord. / ni7erf Sialt's r. U kite, supra"', from "'i hi' 
Jeiieks ls'i;islalion: IVold. iiis in l*ros(H'<'t." (iT >ale Law Journal (iT t. (iHK-t. n. 
;fi. 

-K eoll.'i'lion of -tatemenls and e.litorials relatinit to the piihlie resjions.* to Ji'iieks 
is set forth in (> . ^ ale l.axx Journal at ()K(I-()K2. 
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effects of the misinterpretation of Jencks. In order that tlie 
actions of Congress not b«* challenged as restricting con- 
stitutional rights, the Committee on the Judiciary issued a 
disclaimer in the Report accompanying S. 2377 : 

“The proposed legislation is not designed to nullify, or to 
curb, or to limit the decision of the Supreme Court 
insofar as due prcM-ess is concerned. The lommittee 
believes that legislation would clearly be un- 
constitutional if it sought to restrict due prcK'ess''. 
(S.Rep.No. *)8 1 , 83th Cong., -1 St Sess., August 13. 1 937 
at 1937 L'.S. Code Cong. «S Adm. News 18621. 

^ hile the Government here relies heavily on citations to the 
Senate RefM)rt which refer to “trial", the clear import of the 
Report is that the statute is designed to protect the prfx'edural 
rights of the Defendant while preventing unwarranted in- 
cursions into the investigative files of Government agencies. The 
distinction which must bt‘ drawn — one which the (Jovernment 
has apparently lost sight of — is that neither the Jencks decision, 
nor the act which followed it, was designed to supplant the 
discovery proctnlures set forth in the Federal Rules (»f Criminal 
Procedure. Both were designed to protect the I)«'fendant’s right 
to a full and effective cross-<>xamination via the pnaluction of 
.statements relevant for impenchment pur|)os«*s. The Senate 
Report, itself, sets forth the standards necessary for disclosure: 

“, . . it is the specific intent of the bill to provide for the 
production of statements, reports, transt-riptions or 
recordings, as descrilxMl in the bill, after the Govern- 
ment witness has testified against the Defendant on 
direct examination in open Court, and to prevent 
disclosure before such witness has testified”. (S. Rep. No. 
98 1 , supra, at 1 863 ). ( Kmphasis added I. 

'Ilie Re|iort continued in its original tenor, but again without 
alluding t«> a suppression hearing: 

“It apjx'ars to the committee that, briefly stated, the 
theory of the majority of the Court is that if the 
Gvwernment sends into court a witness to testify against 
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a Defendant, and the Government has, at the same time 
in its files, an authenticated statement or report by the 
witness havinft to do with the activities of the Defendant, 
the Defendant is justified in asking for and receiving an 
order compelling the presentation in court of the 
material if it relates to the testimony of the witness, ild., 
at 1«()4). 

This court, in L’riiled States v. Covello. 410 h\2d 536 (2d Cir, 
19691, t(tok notice of the fact that nowhere in the legislative 
histor) or the statute itself did Congress address itself to the 
question of the applicability of the law to suppression hearings. 
Die C.ourt reached the in''scapahle conclusion that “in all 
probability (.(mgress did not consider the question whether a 
suppression hearing is itself a ‘trial’ or whtHher such a hearing is 
so much an integral part of the criminal trial that determines a 
Defendant s innocence or guilt .so as to intend either the Act 
apply to such a hearing or that it not do so". (410 F.2d at 544 1. 

Appellees submit that, in view of the clear dual intent of the 
Jencks Act. to prevent unwarranted rummaging through 
(iovernmetit files, while at the .same time to pre.serve Defen- 
dants' due |)rocess rights to fair adjudication, this question must 
Ix' answered so as to pernut a full and fair trial of the issues 
raised at the suppressicm hearing. To read the statute as denying 
such right would be to impute to Congress the intent, specifically 
disclaimed in Senate Report No. 981, supra, to abridge 
Defendant s due process rights to a fair hearing. At the very 
least, the statute must he read to allow the District C'ourt. 
presiding over the hearing on the motion to suppress, to turn 
o\er the minimal amount of material ordered prcKluced in this 
case. 

In its brief, the Government places great reliance upon 
several decisions originating in other circuits which purportedly 
lend authorit) to the proposition that the defense must be denied 
access to 3599 material at a suppression hearing. Its reliance on 
thew cases is misplaced, for two rea.sons. First, the majority of 
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thf cases cited by the Government involve instances where the 
Defendant had sought, either hy motions for pre-trial discovery 
under Rule Ih of the Federal Rules of Criminal I’rcKedure or hy 
preliminarv hearing, access to statements of prosfH'ctive wit- 
nesses f»)r general preparation for trial. Th*‘ Defendants here 
claim excess by virtue of their right to a constitutionally man- 
dated suppression hearing, at which they seek a full hearing, in 
o|)en coiu't. on the issues of the lawfulness of a seizure and the 
voluntariness of a confession, and do not seek general discovery 
of the prosecution's case. 

I he sect)nd distinction which must be drawn betw«H’n the 
cases cited and that pres('ntly before the court Ix'comes clear 
when the procedural posture of those cases is remembered. 'Fhe 
remainder of the (Jovernment's cases have all been appeals from 
convictions where the district judge declined, in the exercise of 
his discretion, to order the pnMluction of statements in the hands 
of the Government. The decisi»»ns necessarily hold no more than 
that the Courts of Appeals will n<»t reverse a legitimate exercise 
»)f a trial cotirt's discretion not to recpiire the production f)f 
statements unless a clear abuse of that discretion is sht-wn to 
exist. 

In i niiod StHlos v. MrXJillori, F,2<1 22h (Tth Cir. 1MT2I. 
the Defendant made a pre-trial motion for disr(>rerv of 
statements of all Co-defendants, including a pnfspective 
(iovernment witness. When the district court orden'd 
pnKluction, the Government sought a writ (»f mandamus 
vacating that order. Relying u|K»n the fact that the statements 
were attributed to a prosportho witness, the Seventh Circuit 
granted the writ. 

To the same effect is Lnilt'd StHU>s r. I.ylos, 471 F,2d 1 1(»7 
(.7th ( 'ir. lhT7l where the defendant asked for "all witnesses' 
statements taken in the investigation of his case”. Again, these 
were potential witnesses who had not yet testified in open court. 
“The Jencks Act, . . . retpiires only that the government disclose 


II 


tile statements of witnesses who actually testify, after they have 
testified. Lyles was therefore not entitled to statements of 
prospertive government witnesses”. (4TI F.2d at ll(>9l. 
lKm|>hasis added.) 

riu' district courts in this circuit have similarly followed the 
intent of the Jencks /\ct hy denying the defense access to 
statements of prospi'ctive Government witnesses under pre-trial 
motions for disco\ery . United States v. If allace. 272 F. Supp. 
hifh (SI)!\Y , 19671; United Stales v. Cobh, 271 F. Supp. Iii9 
(SI)NY, 19671; United States v. I.eighton, 265 F. Supp. 27 
(SI)NY, 19671; United Slates x. Tane. 29 FRI) 131 (SD.NY , 
I9()2l; United States v. Abrams, 29 FRI) 178 (SI)NY, 1961 1. 

The (Jovernment further relies on Robbins v. United States, 
47(> F.2d 2() (Kith Cir. 19731. affirmiiif; a ma^fistrate's refusal 
to order the production of 35(1(1 material. The Tenth Circuit 
rested its decision upon two grounds. First the Jencks Act itself 
refers to “the court”; a magistrate does not fall within the 
traditional confines of that term. In continuing the analysis, the 
Court denoted the second basis for its decision. 

“A trial takes place onU Indore the Court. ISo right of 
defendant was violated. I’here is no constitutional right 
to a preliminary hearing before a magistrate and the 
return of an indictment eliminates the need for a 
preliminary examination”. (476 F.2d at 321. 

I'o the contrary, once a tiefendant has raised the issue of the 
voluntariness of a confession or the lawfulness of a seizure, he is 
constitutionally entitled to a suppression hearing. Idle a 
preliminary hearing is held before a magistrate, a suppression 
hearing, because of the exceedingly sensitive nature of the 
(|uestions involved, is presided over by a District Court Judge. 
Fhe findings at a preliminary hearing are not final; they will be 
relitigated at trial. A trial judge’s determination in a suppression 
hearing as to the admissibility of contested ev idence is, on the 
other hand, conclusive. If defendants are denieil a full hearing at 
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the suppression hearing, they will never receive a full hearing t>n 
the issues raised at that hearing;. 

Further, a preliminary hearing may be regarded, and often is 
employetl. as a discovery device. A suppression hearing. 
h<me\er. neither serves, nor was it intended to serve, such a 
purf)ose. Any discovery of the prosecutit)n*s case would be 
merely incidental to the |)rimary purpose of the suppression 
hearing: to assiu'e that the defendant's constitutional rights 
against self-incrimination and against unlawful searches and 
seizures have not Ix'en violated by the Government's evidence- 
gathering process. 

In addition, it seems clear that in this instance, none of the 
Government's case w«»uld be tiu'ned over to tin* defense under 
Judge Curtin's narrowly tailored «)rrler. which recpiires 
pnKluction only of prior statements of the Cjovernment witnesses 
relating to the subject matter of their testimony at the sup- 
pression hearing. Deputy .Sheriff Behm testified only Ut the 
arrest «tf defendant Giblnnis and the seizure of the four items of 
evidence (C«)urt Kxhibits 1-41 on December 8. l‘)T2, (Tr. pp. ."j- 
201. Special Agent Zona testified only to the arrest of defendant 
Sebastian on May 24, lOT.'i and the substHpient interrogation 
which led to the taking of the statement in (piestion (Court 
Kxhibit ()l (Tr. pp. 41-441. Since the indictment concerns only 
certain events <K'curring in May, 1072. it is obv ious that no part 
of the (jovernment's case against the defendants would be 
turned over under Judge Curtin's order. I'hc spectre. rais»'d by 
the Government, of the defense rummaging through the “in- 
vestigative files" of the Federal Government or of the State of 
( )hio, is therefore a vvh<tlly unwarranted exaggeration. 

C.ontrary to the Government's assi'rtion, this C<»urt ha-, never 
held that the Jencks Act forbids a District Court from ordering 
pnMliiction of a Government witne.ss' prior .statements at a 
suppression hearing in a proper case. In L'nitod States v. Foley. 
288 F.2d .‘>82 (2d Cir. the Government sought by 
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niandaniiis to have an order vaoat€*d providing for a suppression 
heariiifi and the [inHiuetion of certain documents at the hearing. 
C^,oiinsel's stated purpose there was for the cross-examination of 
(loveriiment witnesses. In denying the writ of mandamus, this 
court held that: 

" I'he judffe ordered these produced for his inspection, 
rather obviously to enable him to determine whether 
they contained material to which taxpayers yvere en- 
titled. U o soo nothing iironf; with this ’. (283 F.2d at 
.3841. (Emphasis added) 

Although the Government argues that the bulk of the documents 
in issue in Fo/eydid not fall yvithin the purvieyv of the Jencks 
Act, this court tacitly acknowledged that the remainder of the 
documents were susceptible of production in the sound 
discretion of the trial judge. 

In United States v. Covello, 410 F.2d .336 (2d Cir, 1969), 
this court interpreted its earlier holding in Foley. 

“We denied the petition but read our denial as holding 
no more than that u'c left it to the discretion of the trial 
jiidf'e yvhether to order a prcKluction of dm-uments; we 
do not read it to hold as a matter of law that the Jencks 
Act compelled disi4osure to defense counsel of the pre- 
hearing statements of a witness yvho testifies at a sup- 
pression hearing". (410 F.2d at .344-,3) (Emphasis 
added I. 

W Idle Covello held that the Jencks Act did not compel the 
distJosure of statements as a matter of right, it left to the sound 
di.scretion of the trial judge the deterndnation of yvhether the 
defense should be alloyved acce.ss to those statements for piir- 
fMKses of cro.ss-exandnation. In Covello, this court did no more 
than dec line to overrule the trial judge yvho had, in the exercise 
of that di.scretion, denied the defense access to Jencks material. 

United States v. I*errevanlt. 490 F.2d 126 (2d Cir. 19741, 
this Court's most recent dc'cision concerning the applicability of 


14 


th<‘ Jencks Aft. does not militatf aj^ainst the prialuftion of 
statements at suppression hearings. There, by pre-trial motions 
for discovery under Rule Ihta). F.R. Crim.R.. the defense 
sought disclosure of statements of prospective witness«‘s by an 
innovative application of the vicarious admissions nde. In 
n*\ersinn the order of the district judKe, this C'amrt noted that the 
Jencks Act “represents a lej^islative determination that access to 
a witness' statements could be useful in impeaching a witness 
but was not intendwl to be utilir.ed in pre[)aration for trial”. 4‘Ml 
F.2d at 1 24. 

The plain fact remains, however, that once the (iovernment 
has chos«‘n a course of conduct whereby it si'cks to have a prior 
statement of the defendant admitted into evidence at trial, it 
must, of necessity, place the veracity *>f its witness«*s in issue at a 
suppression hearing. In order for the defendant to have the full 
Ix'nefit of a suppressi»)n hearing, he must have the benefit of 
3500 material. A suppression hearing is n<»t mere “preparation 
for trial", but a proct'edinn at which issues are tried and finally 
determined, and thereh)re must b«* within the meaning' of a 
statutory term "trial”. 

Fven if the same witnesses who testify at a suppression 
hearing also testify at trial, as is hardlv certain in this cast'.t the 
issues to l)*‘ litittaOHi at trial will certainly not include the issues 
of the lawfulness of the search and seizure of evidence. f)r the 
voluntariness of the ttivinK «»f the statements, souttht to be in- 
trcKlucerl at trial. I)ef«‘ns«* counsel will certainly not Iw in a 
|)osition at a jurv trial to relitiuate these issues, previouslv 


'iirtiii iHihHl ; "In lliU rjiwr an I'NM'iilial part nf thi* (rii\«'rnni«'nt priHtf in 
ras«> at a trial uniiM In* iln* \«t\ (ItN'iinu'nt^ that wv arv ntnrrrmMl uilh at thi<« 
hrarint*. It 'M*«*ni*‘ to nir that In re<|uir<‘ flefrnM^ to wait until trial und lh«‘n liu\«* a 
l(M»k and pi'rhap^ th*‘n nia>lM» Mr. Ii4diin would lutl (wrn in* a wiln«*s>i ln'rr 
that |Im‘\ wtMild iifvtT havt* an op|Mtrtunit\ to l<Mik at lu<s ri’|N>rl''. I r. pp. d t. 
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decided at the suppression hearing.-^ Unless the material is 
turned over for cn)S8-examination at the suppression hearing, 
the opportunity for fully and fairly try ing these issues will have 
passed forever, w hether or not the same w itnesses appear at both 
the sup[>ression hearing and trial. 

Of the *'ases cited by the Government, only United States v. 
Montos, 421 F.2d 21.5 (.5th Cir. 1 970 1 is contrary to the 
position taken by Judge Curtin in this case, in that only Montos 
holds s(|uarely that the Jencks Act denies a District Judge 
dis<‘retion to turn over relevant materials at a suppression 
hearing. But the Fifth Circuit based its affirmance of Monto’s 
conviction simply on “the express terms of the Jencks Act*’, that 
a su|>pression hearing was not a “trial”. 421 F.2d at 220-221. 
'I'he Court did not consider the legislative history discussed 
above, and betraytKl no awareness of the ambiguity of the word 
“trial" which this court observed in United States v. Covello, 
supra, arising from Congress’ apparent failure to consider the 
cpiestion whether a suppression hearing, at which crucial issues 
are tried, was included within the word “trial”. The opinion 
th«“refore d»>es not seriously deal w ith the issues raised here, and 
should not Ik‘ followed. 

'I’he (iovernment implies, in its brief and by its inclusion in 
the Appendix h)r the Appellant of a prior proceeding before 
Judge Curtin, that the District Judge abuse his discretion by 
announcing what the Assistant United States Attorney 
characterized as a “prospective decision that in all future cases 
Jencks material would have to be turned over” (Tr. p. 31 1. 'I'he 
statements of the District Judge, examined in context, will not 
b**ar the weight assigned them by the Government. When the 

’"It alwavK lo rcncH at trial a motion to Nupprciw. but it was not the 

piir|iose of Kiilf 4 1 IpI. . . ciistomariK to l ountfiiancf hcarintts and ilisfamitions of 
thi* same issue, onee l>efore trial and once diirini;. absent some new and unusual 
turn in tbi' e\ idem-e at trial. The whole (Miint of the pn--trial hearini; of motions to 
suppress is to e\|M.dite the trial, even to the |)oint of eliminatinK the need to have 
one at all". Wou.ve \. ( niti d SihIps. K.2d I III 4. 1(117 n. I 1 D.t^tiir. lOPPI. 
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ab<)ve-<iuot**d misstatement by Assistant United States Attorney 
Srebro was made to the Court, Judge Curtin replied : 

"I think I ought to make clear that this is not an 
automatic situation that there may he cases where it 
appears to me that there is giKKl argument, that perhaps 
tln*re is a goixi argument that the Government may be 
able to make why material should not be turned over at 
this time, but these things |M>rhaps should Iw* taken up 
on a case by case basis. Vt hat 1 mean to indicate is as a 
general rule this is something which the Government 
should l(K)k forward to and be readv to guard against” 
(Tr.pp. .31-221. 

Judge Curtin is evidently requiring, as a general rule only that 
the materials hi- available in the courtr(H)m for the exercise of his 
discretion “on a case by case basis”. It is notable that the Court 
said; ”... at the time of the hearing / want any thirty-five 
hundred material” (Tr. p. 311. And it is also clear that Judge 
Curtin's rulings in this case were based on the specific cir- 
cumstances of the testimony of each witness. See Tr. p[>. 34, 47- 
4a. 

Cogni/.ant of the need for the defense to exercis** its right to a 
full and effective cross-examination, yet mindful of the fact that 
an overly broad order could foster the incursions into in- 
vestigative files which the act was designed to [trevent, the 
District Judge limited his «irder so as to satisfy the requirements 
of Ixtth the prosecution and the defense. No roving perusal of 
those files was intended, nor could one have been accomplished, 
under the strh'tly limited terms of the order. Appellees urge that 
this order was well w ithin Judge Curtin's discretion, and should 
thus he affirmed. 


17 


l‘()I^T II 

1’h»* niat(‘rial t>rder«“d produced by the Di!»trict Court is 
within the purview of the Jencks Act, 18 L.S.C. §85(Mk and 
is thus subject to production under the provisions of that 
act. 

I’he (lovernnient repeatedly argues that Federal and State 
investigative files are not pnxlucible under the Jencks Act. No 
such issue is presented by this case. Only a very limited portion 
of the (fovernment's files, those prior reports or statements of 
llu' witness relating to the subject matter already testified to, was 
ordered turned over. The Government concedes, as it must, that 
“that portion of the investigative file which constitutes the 
agent's re|M)rt . . . and which related to his trial testimony" 
(Government Brief, p. 17, citing United States \. O'Connor, 273 
K.2d 3.78 (2d Cir. is subject to production under the 

Jencks Act. As no more than this was ordered produced by 
Judge Curtin, there is simply no issue in this case as to the scope 
of “statement or report” in 18 U.S.C. §3.700. The only issue is 
whether the District Court has discretion to order these 
materials produced for cross-examination during the trial of 
crucial is.suesof fact at a suppression hearing. As appellees have 
arguecl in I’oint I of this brief, the District Court must be held to 
have that discretion. 
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CONCLl SION 

Bocauso of tho ovenvholniitif' importance of protecting 
Foiu-th and Fifth amendment values, which will not be 
ade(|uately protected witlmut the full cross-examination 
necessary to a fair su|)pression hearing, the order of the District 
Judfie should be affirmed. 

Hespectfully submitted. 
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